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In the Court of Ippeals of the District of Colnmhia. 


Herman Schrot et al., Appellants,) 

VS. y No. 1372. 

Herman Schoenfeld. 1 


o Supreme Court of the District of Columbia. 

Herman Schoenfeld 

VS. 

Herman Schrot and Charles Schrot, }• No. 46026. At Law. 
Trading as Schrot Brothers, and Herman 
Schrot, Garnishees of New York Journal. . 

United States of America, I 
District of Columbia, / ’ 

Be it retneinbered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and p'‘oceed- 
ings had, in the above-entitled cause, to wit:— 

1 Summons. 

Filed February 17,1903. 

46026. 

District of Columbia, I 
Washington County, j * 

The President of the United States to the U. S. marshal, Greeting: 

Summon New York Journal Association a Corporation, underthe 
laws of New York—to be and appear before me, the subscriber, a 
justice of the peace, in and for the District aforesaid, on tlie 22"day 
of October, A. D. 1902, at 2 o’clock p. m., to answer unto the com- 
plaint of Herman Sclioenfeld, in a plea of debt of $50.00. 

Given under my hand and seal this 15th dav of October, 1902. 

CHARLES S. BUNDY, 

Justice of the Peace. [seal.] 

No. 416-18, 5th St. N. W., Columbian building. 

E. HILTON JACKSON, 

PlH’ffs Atfy. 
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Herman schrot et al. vs. Herman schoenpeld. 


Marshal's Return. 


2 


OcT. 15,1902. 

Suminoued as withiu directed by handing to and leaving a 
copy of this writ with M. F. Tighe, manager N. Y. Journal 
.A.ss^ii 

• AULICfl' PALMER, U. S. M., 
Per B. EMERSON, D'p’y M. 


Nov. 8, 1892. 

Judgineut for plaiutiflf for $50, debt on interest from-, with 

$3.40 oosts. 


CHAS. S. BUNDY, J. P. fsEAL.] 


46026. 

District of Cocumbia, 1 ,tt 
Subdistrict No. 1, ƒ • 

The President of the United States to the U. S. marshal in and for 
the District of Coluinbia, Greetiiig: 

Summon F. I. Whitehead, N. Y. Journal Ass’n—filed Febru- 
ary 17, 1903—to be and appear before me, the subscriber, a justice 
of the peace in and for subdistrict aforesaid, on the 25th day of Oc- 
tober, A. D. 1902, at 3 o’clock p. m., to answer as a witness for the 
defendant in the case of Herman Schoenfeld versus N. Y. Journal 
Association in a plea of debt of $50. 

Given under my hand and seal this 25 day of October A. D. 1902. 

CHARLES S. BUNDY, J. P, [seal.] 
Subdistrict No. 1, 416-18 5</i Street N. W., 

Golumbian Building. 

[Endorsed:] Summons. No. —.-, plaintifp vs. - 

-, defendant. Oct. 25, 1902. Summoued as within directed. 

Aulick Pahner, U. S. marshal. B. Emerson, deputy marshal. 

-, 190- Judgment for-for $— debt on interest from 

-, with $— costs.-, J. P. [Seal.] Charles S. 

Bundy, justice of the peace, subdistrict No. 1, Nos. 416-18 5th St. 
N. W., Washington, D. C. 
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Special Plea, &c. 


Filed Februarj' 17,1903. 

In Justice’s Court, Before Charles S. Bundy, J. P. 


Herman Schoenpeld 

VS. 


1 


New York Journal Ass’n, a Corporation 46026. 

under the Laws of New York. J 


For plea the defendant says : 

Nul Hel Corporation. 

FRANK D. BLACKISTONE, 

S. HERBERT GIESY, 

Counsel for Defendant, Appearing Specially 

for the Purpose of This Plea. 


Stipulation of Counsel. 

Filed February 17,1903. 

In a Justice’s Court, Before C. S. Bundy. 

Schoenpeld ) 

VS. > At Law. No. 1286. 46026. 

New York Journal Association. j 

On the hearing on the attachraent in this cause issued against 
Schrot Bros. it is this 28" day of January, A. D. 1903, hereby stipu- 
lated between counsel herein: 

4 . 1. That the testimony of Carvalho in the case of Wernerv. 

Hearst reported in voluins 78—No. 10 on page 788 of the 
National Reporter System shall be used in this cause to the sarae 
extent as if said testimony had been given under a commission or 
otherwise, subject to the privilege of calling Mr. Cavalho in case of 
appeal. 

2. That the garnishees Schrot Bros. are indebted to the Star Com- 
paiiy a Corporation created under and by virtue of the laws of New 
York in the sum of more than enough to satisfy judgment herein 
and costs. 

E. HILTON JACKSON, 

Att'y for Plaintiff. 

S. HERBERT GIESY, 

Att’y for Schrot Brothers. 
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5 Aüachment on Judgment. 

Filed February 17,1903. 

District of Colombia, I rp 

Subdislrict Nmiber 1, / • 

In justice’s court, before Charles S. Bund}', a justice of the peace in 
and for subdistrict No. 1 of the District aforesaid, in the case of— 

Herman Schoenficld, Plaintiff,) 

VS. l At Law. No. 1286. 46026. 

New York Journal, Defeudant. j 

The President of the United States to the United States marshal in 
and for the District of Colunibia, Greeting: 

You are hereby coinmanded to attach the goods, chattels, lands 

and tenements, riglits and credits of the defendant,-, if to be 

found in this District, of value sufficiënt to satisfv' the plaintiff’- re- 
covery against liim in this action, on the 6th' day of November 
1902, of fitty dollars, (§50.00) for debt and daraages. and interest 
from the 6th day of November 1902 and three & 40/100 dollars 
costs of suit, and the saine so attache<l safely keep and have 
before me in ten daj’s after the service hereof, exclusive of Sundays 
and legal holidaj's, that the same may be condemned, unless suffi¬ 
ciënt cause be shovvn to the contrary; and if said goods, chattels, 
lands and tenements, rights or credits be attached in the hands of 
or iii the possession of any person other than the defendant, 

6 notify such person to appear before me at the time last afore¬ 
said, to show cause why the same should not be condemned 

and execution thereof made, by delivering to him a copy of this 
writ and interrogatories hereto annexed. 

Witness my hand and seal this 27th day of December, A. D. 
1902. 

CHARLES S. BUNDY, [skal.J 
Justice of the Feace. 

HERMAN AND CHARLES SCHROT, 

Trading as Schrot Bros., Garnishees. 


Interrogatories to be Ansioered by the Garnishee. 

1, Whether they or either of thera was at the time of garnish- 
ment, indebted to the defendant; if so, how and in what amount? 

^ ether the\^, or either of them bas, now, or had, at the time 
of serving the notice, or ha- had at any time between the date of 
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service aud the time of answering, any goods, chattels, or credits of 
the defendant ? they or either of them. 

3. Whether he was or is, indebted to the “New York Journal” or 
the “ New York Evening Journal ” or the “ New York American ” 
as set forth in interrogatories (1) one and (2) two herein. 


Anmers. 


1 interrogatory. No. 

2 “ No. 

3 “ No. I ara indebted as one of the partners of 

Schrot Brothers to the Star Company sufficiënt to cover amount of 
this suit & costs. 

HERMAN SCHROT. 

Sworn to and subscribed before me, the 8th day of January, 1903. 

HARRY H. HOLLANDER, [seal.] 

Notary Public, D. G. 

Note. —To be answered under oath, and returned to this court 
before the expiration of ten daj’^s from the service hereof. 

7 Endorsed : January 28,1903. Judgmentof condemnation 

of credits in hands of garnishee to satisfy within described 
judg’t and all costs. 


Attachment on Judgment. 

Filed February 17,1903. 

District op Columbia, 1 rp„ ... 

Subdistrict Number 1, J 

In justice’s court, before Charles S. Bundy, a justice of tlie peace 
in and for subdistrict No. 1 of the District aforesaid, in the case 
of— 

Herman Schoenfeld, Plaintiff, l 

VS. vAt Law. No. 1286. 46026. 

New York Journal, Defendant. j 

The President of the United States to the United States marshal in 
and for the District of Columbia, Greeting : 

You are hereby commanded to attach the goods, chattels, lands 
and tenements, rights and credits of the defendant, if to befound in 
this District, of valiie sufficiënt to satisfy the plaintiff’- recovery 
against him in this action, on the 6" day of November 1902, of fifty 
dollars, ($50) for debt and damages, and interest from the 6" day of 
November, 1902 and three and 40 J 100 dollars, ($3.40) costs of suit, 
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and the same so attached safely keep and have before me in ten days 
after the service hereof, exclusive of Sundays and legal holidays, 
that the same ma}' be condeinned, unless sufficiënt cause be shown 
to the contrary; and if said goods, chattels, lands and tenements, 
rights or credits be attached in the hands of or in the possession of 
any person other than the defendant, notify such person to appear 
before me at the time last aforesaid, to show cause why the 
8 same should not be condemned and execution thereof made, 
by delivering to him a copy of this writ and interrogatories 
hereto annexed. 


Witness my hand and seal this 27" day of December, A. D. 
1902. 

CHARLES S. BUNDY, [seal.] 

Justice of the Peace. 

HERMAN AND CHARLES SCHROT, 

Trading as Schrot Bros., Garnishees. 


Interrogatories to be Answered by the Garnishee. 

1. Whether they or either of them, was at the time of garnish- 
ment, indebted to the defendant; if so, how and in what amount? 

2. Whether they or either of them has now, or had, at the time 
of serving the uotice, or ha- had at any time between the date of 
service and the time of answering, an}' goods, chattels, or credits of 
the defendant? 

3. Whether they or either of them was or is indebted to the 
“ New York Journal ” or the “New York Eveniiig Journal” or the 
“New York American” as set forth in interx'ogatories (1) one and 
(2) two herein. 

Answers. 

Sworn to and subscribed before me the — day of-, 190-. 

Justice of the Peace. [seal.] 

Notk. —To be answered under oath, and returned to this court 
before the expiration of ten days from the service hereof. 

9 MarshaVs Return. 


December 27,1902. 

Attached credits in the hands of Herman Schrot and Charles 
Schrot trading as Schrot Bros. also Herman Schrot in bis individual 
capacity, and served Herman Schrot with copies of this writ and 
interrogatories as garnishee of defendant. 

AULICK PALMER, 

U. S. Marshal, D. C., 
By VIRGIL G. WILLIAMS, Deputy. 
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January 28,1903. 

Judg’t of condemnation of sufficiënt credits in hands of garnishee 
to satisfy this judg’t. 

CHARLES S. BUNDY, 

Justice öf the Peace in and for Subdistrict No. 1 

of the District of Golumbia. 


10 Notice of Appeal. 

Filed Februarv 17, 1903. 

District of Golumbia, To wit: 

In justice’s court, before Charles S. Bundy, a justice of the peace in 
and for the District of Colutnbia, the 7th day of February, A. D. 
1903. 


Herman Schoenfeld, Plaintiff, 'l 

VS. I 

Schrot Brothers, Garnishees, et al., 
Defeudants. 


No. 1286. Judgment for 
Debt for $50 and Costs. 
46026. 


You are hereby notified that I have on the 4th, daj"^ of February 
A. D. 1903, filed with the said court a inotiou and bond for an ap¬ 
peal from the judgment of said justice in tlie above entitled cause, 
and that I shall, on Wednesday, the llth, day of February, A. D. 
1903, at the hour of 10:00 a. m. at the office of said justice, in the 
Colurabian building, in Washington city, District of Columbia, offer 
the United States Fidelity and Guarantee Coinpany, having its office 
at 1423 New York Ave., city of Washington, District of Columbia, 
as surety on said bond. 

FRANK D. BLACKISTONE. 

S. HERBERT GIESY. 

A.ttest: , J. P.. ^SEAL.j 

Service accepted this 7" day of February, A. D. 1903. 

• E. HILÏON JACKSON. 


Endorsed. 

District of Columbia, ss: 

I, Frank D. Black-stone, on oath depose and say that, on 
11 the 7th, day of Febi’’y A. D. 1903,1 served a true copy of the 
within notice on E. Hilton Jackson, Esq., attorney for 
plaintiff. 

FRANK D. BLACKISTONE. 


Subscribed and sworn to before me this 7th day of February, 
1903. 


CHARLES S. BUNDY, 

Justice of the Peace m and for Subdistrict No. 1 

of the District of Columbia. 
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Filed Pebruary 17,1903. 

District op Columbia, To wit: 

In justice’s court, before Charles S. Bundy^ a justice of the peace 
in and for the District of Columbia, the 4th day of Februarv, 
A. D. 1903. 


Herman Schoenpeld, PlaintifF, ^ 

VS. ! 

Schrot Brothers, Garnishee, et al., | 
Defeudant-. J 


46026. Judgment for Debt 
for $50 & Costs. 


To E. Hilton Jackson : 

You are hereby notified that I have this 4th day of February, 
A. D. 1903, filed with said court a motion and bond for an appeal 
from the judgment of said justice in the above entitled cause, and 
that I shallon Saturday the 7th day of February .4. D. 1903, at tlie 
hour of 10 o’clock a. ra., at tlie office of said justice, Columbian build¬ 
ing in Washington city. District of Columbia, offer the United States 
Fidelitv and Guaranty Corapanv as suretv on said bond. 

S. HERBERT GIESY. 

FRANK D. BLACKISTONE. [seal.] 

Attest: -, J. P. [SEAL.] 

[Endorsed :] Notice of appeal. - -plaintiff vs. - 

defendant District of ('olumbia, ss. I, Frank D. Blackistone on 
oath, depose and say, that on the 4th day of February A. D. 1903 
I mailed a true copy of the within notice on appeal addressed post- 
paid, to E. Hilton Jackson, Esq., 416 5th St. N. W. Washington, 
D. C. Frank D. Blackistone. Sworn to, and subscribed before me 
this 5th day of February A. D. 1903. Charles S. Bundy [seal.] 


12 Special Appearance. 

Filed February 17,1903. 

46026. 

E. Hilton Jackson, attorney for the plaintiff herein appears spe- 
cially this 7" day of February, A. D. 1903 for the purpose of object- 
ing to the sufficiency of notices served upon him by counsel for 
Schrot Bros. that a certain party would be offered as surety herein, 
and said Jackson appeared for no other purpose. 

E. Hilton Jackson, att’y for plaintiff herein appears specially this 
llth day of February 1903 for the purpose of objecting to the suffi¬ 
ciency of notices served upon him by counsel for Schrot Bros. that 
a certain party would be offered as surety herein and said Jackson 
appeared ibr no other purpose. 
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13 Appeal Bond. 

■ Filed February 17,1903. 

District op Colümbia, To wit: 

In justice’s court, before Charles S. Bundy, one of the justices of 
the peace, in and for the District aforesaid, in the case of— 

Herman Schoenpeld, Plaintiff, 1 

VS. 1 

New York Journal Association, a Corporation under > No. 46026, 
the Laws of New York; Schrot Brothers, and Herman 1 
Schrot, Garnishees, Defendants. j 

The defendants garnishees having prayed an appeal to the su¬ 

prème court of the District of Columbia, from the judgment rendered 
against them on the 28th day of January, A. D. 1903, in the above 
action, by said justice for $50 current money, and $6.40 /100 oost of 
the suit they and their sureties, do hereby umlertake for themselves, 
and each of them, their and each of Iheir lieirs and personal repre- 
sentatives, to satisfy and pay all intervening damages and costs 
arising on said apj)eal. 

HERMAN SCHROT, [i.. s.] 

Of and for Schrot Brothefrs. 
HERMAN SCHROT. [l. s.] 

THE UNI'l'ED STATES FIDELITY 
& GUARANTY CO., 

By J. S. SWORMSTEDT, Altomey in Fact. [i,. s.] 

Signed, sealed and acknowledged before me, this lltli day of 
February, A. D. 1903. 

CHARLES S. BUNDY, ,7. P., [l. s.] 
Justice of the Peace in and for Subdistrict 

No. 1 of the District of Columbia. 


- 2—1372a 



•10 


HERMAN SCHROT ET AL. VS. HERMAN SCHOENPELD. 


14 Certificate of J. P. on Appeal. 

Filed February 17,1903. 

District op Columbia, To-wit: 

In justice’s court, before Charles S. Bundy, one of the justices of the 
peace in and for the District aforesaid, this 12th day of February, 
A. D. 1903, in the case of— 


Herman Schoenpeld, Plaintiff," 

VS. I 

New York Journal Association, 
Defendant. 


At Law. No. 1286. 46026. Ac- 
tion for debt for $50.00/100. 


Date. Proceedings. 

1902. 

October 15. Deposit for costs $2^^ 

“ “ Issued sunimons, returnable Oct. 22, 2 p. m. 

“ “ Suininons reDurned served by bandiug to and leaving 

with M. F. Tigh, manager N. Y. Journal Associa¬ 
tion. 

“ 22. Parties appeared and continued to Oct. 25, 2 p. m. 

“ 25. Issued SU bpoena for def’t. 

“ “ Parties appeared and cause continued to Oct. 30, 

3 p. m. 

“ 30. Piirties appeared and defendant filed plea of nul tiel 

corpwation in bar. 

“ “ The nature and effect of this plea was argued by coun¬ 

sel and submitted. Court held that it was in effect a 
plea of misnomer and that defendant should give 
the plaintiff a better writ wbich he i*efused to do. 
Appeal noted by defendant, but appeal was after- 
wards abandoned. 

Nov. 4. Parties again appeared and joined issued on plea of 

nil dibet, and testimony heard. 

Coiitinued to Nov. 6, 4 p. m. 

Nov. 6. Parties again appeared, and trial resumed, and con- 

cluded; cause argued by counsel and submitted. 
Cont’d for judg’t to Nov. 8,4 p. m. 

Nov. 8. Parties again appeared and judgment entered for plain¬ 
tiff for $50 debt and $3.40 costs. 

Dec. 27. Issued attachment on judg’t for credits in hands of 

Herman & Charles Schrot, trading as Schrot Bros. 

Jan’y 8. Garnishees answer credit sufficiënt to pay judg’t debt 

and costs. 

January 28. After full argument by counsel credits condemned to 

use of this judg’t. 

Feb’y 11. Appeal from judgment of condemnation perfected. 







IL 


HEKMAN 


schrot’ et al. 


VS. HERMAN SCHÓÉNPEtD. 


Notk. —Plaintiff’s attorney appearéd specially in all proceedings 
relating to approval of appeal bond, in accordance with annexed 
special appearance. 

CHARLES S. BUNDYi [seal.] 

J. P., No. 416-18 Bth St. N. W., Columbian Building. 


15 I, Charles S. Bundy, one of the justices of the peace, in and 
for the said county and District, do liereby certify that the 
foregoing is a true statement froin my docket of all the proceedings 
had before me in the above cause, and that the annexed are all the 
original papers' therein. 

Given under my hand and seal this 12" day of Februar\' A. D. 
1903. 


CHARLES S. BUNDY, J. R, [seal.] 
No. 416-18 5tk St. N. W., Columbian Building. 


Cost paid by plamtiff $6.40. 
Cost paid by defendant, $2.35. 


Memoranda. 

February 17,1903.—Summons issued to appellees. 

“ returned “ not served because mar- 

shal’s fee not paid.” 

March 6,1903.—Secoud summons issued by order of attorney for 
appellant, and returned served on appellee. 

16 Motion to Dismiss Appeal. 

Filed March 6,1903. 

In the Supreme Court of the District of Columbia. 

Herman Schoenpeld '1 

VS. 1 

Herman Schrot and Charles Schrot, Trading as > No. 46026. 

Schrot Brothers, and Herman Schrot, Garnishees of | 
the New York Journal. ) 

Now coines the appellee, Hermann Schoenfeld, by his attorney, 
E. Hiltbn Jacksön, and moves the court to dismiss the appeal filed 
herein for that— 

1. The appellant has not complied with the provisions of the 
Code of tlie District of Columbia, governing such appeal. 

2. The appellant has neglected to pay the marshal’s fee for serv- 
ing the summons upon the appellee herein, as will more fully appear 
upon reference to the record in this case. 

E. HILTON JACKSON, 

Attorney for the Appellee. 
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S. Herbert Giesy, Esq., attorney for the appellant: 

Notice is hereby given that I shall call up the above motion for 
a hearing before bis honor, Mr. Justice Olabaugh, in circuit court 
No. 2, on Friday, March 18th, A. D. 1903, at 10 a. m., or as 
17 soon thereafter as counsel may be heard. 

E. HILTON JACKSON, 

Attomey for the Appellee. 


Motion for Leave to Amend Appeal Bond. 

Filed Mav 4,1903. 

Supreme Court of the District of Columbia. 

Herman Schoenpecd 

VS. 

New York Journal Association, a Corpora- i-Law. No. 46026. 
tion under the Laws of New York ; Schrot 
Brothers, and Herman Schrot, Garnishees. 


Now corae tliedefendant-, garnishees. Schrot Brothers and Herman 
Schrot, and by their attorneys S. Herbert Giesy and Frank D. 
Blackistone, in open court, move for leave to amend the appeal bond 
in this cause given, and tender to the court and file herewith an 
amended bond, in form as by the rules prescribed. 

S. HERBERT GIESY, 

FRANK D. BLACKISTONE. 


E. Hilton Jackson, Esq.: 

Please take notice that I have this day May 4,1903 moved in 
open court wheu you were present the motion hereinbefore setforth, 
and have filed the same in the ahove entitled cause. 

S. HERBERT GIESY, 

FRANK D. BLACKISTONE. 


Service of copv of the above motion accepted this 4th day of 
May, 190.^. 


E. HILTON JACKSON, 

Att'y for Plaintiff. 
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18 TJiidertahing on Appeal. 

Filed May 4,1903. 

District op Columbia, To wit : 

In justice’s court, before Charles S. Bundy, one of the justices of the 
peace in and for the District aforesaid, in the case of— 

Herman Schoenpeld, Plaintifif, 'l 

VS. 

New York Journal Association, a Cor¬ 
poration under the Laws of New York; 

Schrot Brothers, and Herman Schrot, Gar- 
nishees, Defendant-. 

The defendants ganiishees desiring to appeal from the judgment 
of the justice of the peace reiidered against them in the above- 
eutitled cause, on the 28th day of January, 1903, to the supreme 
court of the District of Columbia, they aud the United States Fidel- 
ity & Guarauty Co. a Corporation of the State of Marjdand their 
surety, herehy appearing and submitting to the jurisdictiën of the 
said supreme court, undertake jointly and severally to pay and 
satisfy wliatever final judgment may be recovered against them in the 
said court, which judgment may be entered against them jointly or 
either of them separately in this case. 

Given under our hands this 4th day of February, 1903. 

HERMAN SCHROT, [seal.] 

0/ and for Schrot Brothm. 

THE UNITED STATES FIDELITY 
& GUARANTY CO., 

By J. M. SWORMSTEDT, Attorneyin Fact. 

HERMAN SCHROT. 


SEAL.J 
SEAL. I 


VAt Law. No. 1286. 


Taken and acknowledged before me and by me approved this 
llth day of February A. D. 1903 

-, J. P. [seal.] 
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19 Supreme Court of the District of Columbia. 


Monday, May Ath , 1903. 

Session resuraed pursuant to adjournment, Hou. Harry M. Cla- 
baugh, justice, presiding. 

* * * ♦ :f: 


Hermann Schoenpeld, Pl’t’flf (Appellee), 'I 


VS. 

Herman Schrot and Charles Schrot, 
Trading as Schrot Brothers, and Herman 
Schrot, Garuishees of The iSew York 
Journal (Appellants), Def’ts. 


y No. 46026. 


At Law. 


ê 

Upon consideratiou of the motiou filed herein, March 6th, 1903, 
on behalf of Hermann Schoenfeld, by his attorney Mr. E. Hilton 
Jackson, to dismiss the appeal filed herein, it is ordered that the 
same be and it is hereby graiited; and said appeal is dismissed. 
Whereupon, the appellant- Sclirot Brothers hy their attorney Mr. 
S. Herbert Gies}', move in open court for leave to file an amended 
bond, and is instructed b}^ the court to file such motiou in writiug. 


Supreme Court of the District of Columbia. 

Tuesday, Jvme 2Bd, 1903. 

Session resumed pursuant to adjournment. Hou. Harry M. Cla- 
baugh, chief justice, presiding. 

* * * * * 

20 Herman Schoenpeld, Plaiutiff, 

VS. 1 

New York Journal Association, a Corpo- I Aanoa t 

ration uuder the Laws of New York; Schrot f 4bu2b. At Law. 

Brothers, and Herman Schrot, Garnishees, | 

Defendants. J 

Upon consideratiou of the motion filed herein May 4th, 1903, on 
behalf of the defendants Schrot Brothers and Herman Schrot, by 
their attorneys S. Herbert Giesy and Frank D. Blackistone, for 
leave to amend the appeal bond herein, it is ordered that said motion 
be, and the same is hereby overruled; and it appearing that the 
appeal herein was dismissed by order of this court on May 5th, 1903. 
It is considered and adjudged that the plaintijff Herman Schoenfeld 
recover against the defendants Schrot Brothers and Herman Schrot, 
his costs herein, to be taxed by the clerk, and have execution there- 
for, andfurther that the papers herein be returned to the justice of 
the peace from whence they came, with instructions to proceed 
thereon according to law. Thereupon the said defendants by their 
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said attorneys in open court, note an appeal to the Court of Appeals 
of the District of Columbia, and prays that hond he fixed; where- 
upon,it is ordered, that said defendants shall furnish a supersedeas 
bond OU sach appeal herein, with surety or sureties to be approved 
by this court, in the sum of one hundred (100) dollars. 

21 Memorandum. 

July 16, 1903.—Appeal boud filed. 


Order, for Transcript of Record. 

Filed August 10, 1903. 

In the Supreine Court of the District of Columbia. 

Herman Schoenfbld ) 

VS. I 

Herman Schrot and Charles Schrot, ! * i. t xt 
Trading as Schrot Brothers, and Her- ^6026. 

man Schrot, Gariiishees of New York 
Journal, Appellante. 

The clerk will please prepare the transcript of the record for the 
Court of Appeals in the above entitled cause and include tlierein : 

The certificate of the justice of the peace on appeal and accom- 
panying papers. 

Order for second summons filed March 6,1903. 

“ “ “ “ served “ “ “ 

Motion to dismiss appeal. 

“ for leave to ainend appeal bond, and accompanying bond 
tendered the court. 

Order of court of May 4,1903 M. 44 page 50. 

22 Order of court of June 23,1903 M. 44 page 84. 

S. HERBERT GIESY. 

FRANK D. BLACKISTONE. 


Service of copy of above accepted this lOth day of August, 1903. 

E. HILTON JACKSON. 
Attorney for Schoenfeld, 
Per R. A. FORD. 


Memorandum. 

A.ugust 26,1903.—Time to file transcript of record extended to 
October 15,1903. 
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Stipulation. 


Filed Oct. 15,1903. 

In the Supreine Court of the District of Columbia. 


Herma.n Schoenpeld 


■ys. 


Herman Schrot and Charles Schrot, 
Trading as Schrot Brotliers, and Herman 
Schrot, Garnishees of New York Journal, 
. Appellante. 


► At Law. 


No. 46026. 


At the request of Chief Justice Clabaugh, holding circuit court 
No. 2 it is hereby stipulate'l betweeu counsel in tliis cause that the 
amended bond tendered to the court witli the inotion for leave to 
atnend the appeal boud in this cause given, while dated on the 4 
day of February was in fact not executed till the 4 day of May 
wheu the motion for leave to ainend was in this cause filed. 


S. HERBERT GIESY, 

FRANK D. BLACKISTONE, 

Attorneys for Appellants. 
E. HILTON JACKSON, 

Attorney for Appellee. 


24 Supreine Court of the District of Columbia. 


United States op America, 
District of Columbia, 


} 


SS: 


I, John R. Young, clerk of the supreine court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
23, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this recoi'd, in cause No. 46,026, at law, wherein Herman Schoenfeld 
is plaintifF, and Herman Schrot aud Charles Schrot, trading as 
Schrot Brothers and Herman Schrot, garnishees of New York 
Journal, are defendants, as the same remains upon the files aud of 
record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 15" day of October, A. D. 1903. 

JOHN R. YOUNG, Glerh. 

Endorsed on cover: District of Columbia supreme court. No. 
1372. Herman Schrot et al., appellants. vs. Herman Schoenfeld. 
Court of Appeals, District of Columbia. Filed Oct. 15,1903. Rob- 
ert Willett, clerk. 
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January Teem, 1904. 


Herman Schrot and CnARi^ES Schrot, ^ 

Trading as Schrot Brothers, and 
Herman Schrot, Garnishees of I Vr -1070 

New York Journal, Appellants, j 

Vö. I 

Herman Schoenfeld. J 


In so far as this appeal is from the order of the court he- 
low in refusing leave to appellants to file an amended bond, 
the action of the trial court in the allowance or the refusal 
of leave to so amend is discretionary, and is not reviewable 
on appeaK 

Meyer vs. Davis, 13 App. D. C., 361; 

Gernian, etc., Ceinetery, 2 App. D. 0., 310 ; 

Chapman vs. Barney, i29 U. S., 677, 681. 

It is subinitled that error assigned sbould have been the 
order of the court below in dismissing defendant’s appeal 
for non-compliance with the provisions of the Code govern- 
ing such appeal (Record, 11) and not on sole ground of defect 
in appeal bond as erroneously set forth by appellants in' 
their assignment of error. 

The court in passing the order dismissing appeal de- 
clined to consider whether in other respects the provisions' 
of the Code had heen complied with, because having reached 
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the conclusion that the appellants’ bond was defective, it 
was unnecessary, to go furtber and base said order , upon 
fallijire- of tbé bppellaiïts 'to;GQfQply prpvisions of 

the Gode 'clèarly êbmpTehehded in appélleé’è mQtion to, dis¬ 
miss (Record, 11). 

For some reasou entirely dehors the mattersthat areprop- 
erly before Ibis Conrt on appeal the appellants rely on the 
efiicacy öf the plea of nul tiel Corporation interposed in the 
proceeclings before the justice of the peace, but it is mani¬ 
fest that whatever rigbts appellants may have had under 
sucli a plea were waived when they subsequently appeared, 
joined issue by auother plea of nil debet oxid . went into a 
hearii’g of the case on its merits. This proposition is too 
elemeutary to multiply authorities in support thereof. Black 
on Judgments, vol. 1, p. 213 ; L. & N. & C. v . Hall, 12 Bush 
(Ky.), 131. 

That the provisions of the Code governing appeals from a 
juslice of the peace were not coinplied with appears : 

1. From the fact that a judgraent of coudemnation was 
entered by said justice on the 28th day of January, A.D. 1903, 
and no notice of appeal was filed or served on the appellee 
until the 4th day of February, A. D. 1903 (Record, 7), the 
sixth day after said judgment, exclusive of Sundays and legal 
holidays, had been rendered. Section 31 of the Code pro- 
vides that the undertaking on said appeal must be given 
within six days, exclusive of Sundays and legal holidays, 
after the entry of judgment. The practice before justices 
governing such appeal is under section 32 of the Code 
regulated by the rules of the Supreme Court of the District. 
Rule 105, which by Rule 95 is made applicable to proceed- 
ings before justices of the peace, provides that no appeal 
bond shall be approved “except upon afiidavit of two ■. 
clear days’ notice of application for such approval to; 
the : opposite party in' interest and without such no- 
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tfcé éüêh approval ■ sbalT' ’ *ii6t liè opefativè. That 'üo 
süèli notice was given fully appeèlrs (Reteord, 7).' It'is' cóh- 
ceded that if said appeal bond had been jiiröpérly' shbiditied’ 
for approval witbip thé Mx days/'it; was mthin thepfövincé' 
of said justice to approve after such presctib^ed time (Rüle 
93), but it is inconceivable that the two clear days’ notice 
may be given on the very day the law prOvides the undér-* 
taking must be eniered into; for this view would reader 
nngatory the provisions of the Code as to filing an under- 
taking within six days from judgment. 


Beall V. Cox, 14 App. D. C., 368. 

U. S. ex-rel. <fcc., v. Clabaugh, 31 Wash. Law. 
Rep., 210. ■ 


“ The stalutory requirements can not be dispensed with 
by any court or judge without express authority of statute.”' 
(2 PI. & Pr., 234.) “ Unless an appeal is taken within the 

statutory period the court has no jurisdiction and the appeal 
is void for all purposes.” (2 PI. & Pr., 240.) “ Where 
siatutes require an appellant to make affidavit of merits or 
other fa ets to perfect appeal, the appellant acquires no; 
jurisdiction unless the affidavit is made and filed strictly as • 
the statute requires.” (2 PI. & Pr., 234.) 

2. From the fact that the undertaking thus irregularly 
submitted was not such as to give the Supreme Court of 
this District any jurisdiction whatever over the case. Sec* 
tion 31 of the Code provides that the undertaking shall be 
'‘to satisty and pay whatever final judgment may be 
recovered in the appellate court and agree that such judg¬ 
ment may be eütered against principal and sureties.” ’ . 

The undertaking - entered . into ■ by * the■, appellants': 
garnishees before the, justice contained np:such provision; ; 
(Record,. 9i): • ‘ • • v .i-.-'v;' 

The condition cf the appeal-bond; must.be as broad;as thevt 
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statute and must include all the essential stipulations' 
required by it. 

1'Pl.- & Pr., 983. 

^ “No court or judge can alter the cónditions (in a 
bond) named in the statute.” 

1 PI. & Pr., 985. 

Xydias vs. State, 76 S. W. Eep., 794. 

Barrington m Brown, 7 Piek. (Mass.), 232. 

Santdm VS. Ballard, 133 Mass., 464. 

It is submitted that the cases cited in appellants’ brief 
permit amendment of appeal bond only where the bond 
involved was a bail bond or where the statute to be con- 
strued was directory merely and failed to contain such a 
provision as is found in Sèction 31 of the Code, which pro- 
vides that “ no appeal shall be allowéd unless,” etc.' 

BesideSj the amended bond offered by thé appelldnts to‘ 
cure this grave defect was not actually execulëd until the- 
fourth day of-May, A. D. 1903 (Record, 16), when the motibn' 
for leave tó amend was filed, altbough the motion to dis¬ 
miss appeal had been pending since March 6, 1903. 

“ If the offer to file a new bond is not made in a season- 
able time, it will be refused.” 

Zanet De Onativa, 135 Cal., 440. 

Newberg, &c., vs. Osburn, 39 Oregon, 37Ö. 

Cowperthwaite vs. Fulton, 27 S. W. Rep., 588. 

It is, therefore, respectfully submitted that the order of 
the court below should be aflSrmed with costs. 

E. HILTON JACKSON, 

Aüomey for Appelles. 











